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VEMORANDUM AND ORDER

McLaughlin, J. June 9, 2009

This action concerns property rights in three horses.
The plaintiff, R& Capital LLC (“R&R’), entered into a business
relationship with defendant Lyn Merritt to invest in real estate
and horses through a nunber of investnent partnerships. The
rel ati onship between R&R and Merritt broke down, and R&R has
filed this lawsuit against Merritt and her wholly owned conpany
Mer-Lyn Farnms (“Mer-Lyn”), as well as related lawsuits in the
state courts of New York, Pennsylvania, and Del aware.

The action in this Court is a limted one, concerning
only the possession of three “pinhooking” horses. The horses
have been referred to in this litigation by their parentage: “by
M. Geeley, out of Splashing Wave” (“Splashing Wave”), “by
Bel ong To Me, out of Manbo-Janbo” (“Manbo-Janbo”), and “by
Pul pit, out of Lipstick” (“Lipstick/Pulpit”). R&R purchased the
horses in August 2004 and left themin the care of Merritt and
her whol | y-owned conpany, defendant Mer-Lyn Farnms (“Mer-Lyn”).

R&R seeks replevin of Splashing Wave and Manbo-Janbo and



resci ssion of the purchase of Lipstick/Pulpit. Merritt and Mer-
Lyn have counterclainmed for unpaid expenses incurred of caring
for the three horses.!?

R&R s rescission and replevin clainms and the
defendants’ counterclaimwere tried to the Court in a bench
trial. Wiile the Court’s decision was pending, plaintiff R&R
filed a notion for contenpt. The notion alleges that Merritt
viol ated an order of this Court enjoining her fromselling or
ot herwi se di sposing of the horses until the case was deci ded.
The notion alleges that Merritt | eased one of the horses,

Spl ashing Wave, to a third-party and allowed the horse to be

gel ded, allegedly inpairing its value. As a sanction, R&R seeks
to have Merritt’s counterclaimfor expenses for Splashing Wave
stricken and to have Merritt sanctioned in the anmount of the

$140, 000 purchase price that R&R paid for Splashing Wave. 2

! The identity of the seller fromwhom R&R purchased the
t hr ee pi nhooki ng horses has been disputed by the parties. R&R
clainmed that it bought the three pinhooking horses fromMerritt
or fromher wholly owned conpany Mer-Lyn. Merritt contended that
t he pi nhooki ng horses had originally been purchased at auction on
behal f of Pandora Farms, LLC, one of the joint investnent
conpani es set up by R&R and Merritt, for which Merritt was the
managi ng partner. Merritt contended that all three horses were
therefore sold to R&R by Pandora Farnms. In its April 17, 2009,
Menor andum and Order, issuing findings of fact after the bench
trial in this matter, the Court found that Lipstick/Pulpit was
sold to R&R by Merritt and Mer-Lyn, not Pandora Farns, but nade
no findings as to the seller of Splashing Wave or Manbo- Janbo.

2 R&R al so filed a Suppl enmental Mtion for Contenpt
(Docket No. 42), alleging that Merritt was attenpting to | ease a
second horse, Manbo-Janbo. At the hearing held on both notions,
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In opposition to the contenpt notion, the defendants
argue that this entire action, including the Order of this Court
which Merritt has been accused of violating, has been rendered
noot by an order issued in the pending New York litigation
between the parties. The defendants al so argue that Merritt’s
actions do not violate the terns of the Court’s Order and were
necessary and proper for the care of the horse. They also allege
R&R had notice that the horse would be | eased and did not object.

The Court issued a Menorandum and Order on the nerits
of the case on April 17, 2009. In it, the Court made findings of
fact concerning all of the pending clains and entered a verdi ct
in favor of R&R on its claimfor rescission. Although the Court
indicated that it would find in favor of Merritt and Mer-Lyn on
their counterclaimand in favor of R&R on its replevin claim the
Court did not enter a verdict on those clainms because of the
pendi ng contenpt notion. Because the contenpt notion sought to
stri ke the defendants’ counterclai ns and suggested the R&R m ght
no | onger want possession of Splashing Wave, the Court decli ned
to enter a final verdict on all clainms until the contenpt notion

was deci ded. The defendants subsequently noved for relief from

it was undi sputed that no | ease concerni ng Manbo-Janbo was ever
made, and R&R withdrew its contention that the Court’s Order had
ever been violated with respect to that horse. The Court,
accordingly, denied the Supplenental Mtion for Contenpt as noot
by separate order (Docket No. 57).
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the April 17, 2009, Order under Federal Rule of Procedure 60(b).?3
The Court held a hearing on the notion for contenpt on June 4,
20009.

The Court now decides R&R' s notion for contenpt. The
Court wll not address the defendants’ argunent that the notion,
and this action, have been rendered noot by the New York
litigation. The Court will address the nootness issue in
resol ving the defendants’ Rule 60(b) notion, which advances the
sane argunent, and which is not yet fully briefed. The Court
finds that, even putting aside the question of nootness, R&R has
not established that either Merritt or Mer-Lyn has acted in
contenpt of the Court’s Orders.*

Federal courts have the inherent power to “inpose .
subm ssion to their |Iawful mandates” and to sanction litigants

and their counsel for violation of court orders. Chanbers v.

NASCO, Inc., 501 U S. 32, 43-44 (1991). To award sanctions based

on a violation of a court order, the United States Court of

3 The defendants’ notion (Docket No. 54) was originally
filed as a nmotion for “judgnment NOV,” but the defendants have
subsequently clarified that they intend it to seek relief under
Federal Rule of G vil Procedure 60(b).

4 The Court will also not address the defendants’ related
argunent that they cannot be found in contenpt because Spl ashing
Wave was owned by Pandora Farnms LLC at the tinme of the actions at
i ssue. The defendants base their contention that Pandora Farns
is the Splashing Wave’s owner on the sanme order in New York
litigation that is the basis for their nootness argunent. 6/4/09
Tr. at 52, 99. The Court will address the effect of that order
inruling on the defendants’ 60(b) notion.
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Appeals for the Third Grcuit has required that the conduct at
i ssue must have violated a clear and specific nandate of the
court, giving a fair notice of what conduct will risk contenpt.

Li berty Lincoln-Mrcury v. Ford Motor Co., 134 F.3d 557, 568-69

(3d Gr. 1998). The conduct anmounting to contenpt nust be

established by clear and convincing evidence. Robin Wods, Inc.

v. Wods, 28 F.3d 396, 399 (3d Cir. 1994).

On April 14, 2006, two days after the conplaint in this
action was filed, the Court issued an Order preventing the
def endants from di sposing of the horses at issue in the case. 1In
pertinent part, the Order states:

Def endants Lyn Merritt and Mer-Lyn Farns are

enjoined fromselling or otherw se disposing

of the three pinhooking horses that are the

subject of this litigation until the

resolution of the litigation. This Order

applies to Defendants, their officers,

agents, servants, enployees and any persons

in active concert or participation with them

This Order does not prohibit Defendants from

turning the horses over to Plaintiff.
(Docket No. 4). The Order expressly states that it was entered
after a tel ephone conference with counsel and with the consent of
the parties.

At the hearing on the contenpt notion, Merritt did not
di spute that she | eased the horse, Splashing Wave, to a third-
party, Katherine McKenna. Merritt and McKenna entered a letter

agreenent on January 15, 2008. Def. Hearing Ex. 3. Merritt

signed the letter on behalf of Pandora Farnms LLC (“Pandora
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Farns”), the entity which Merritt has contended is the owner of
the horse. Under the agreenent, Pandora Farns agreed to register
Spl ashing Wave with the Jockey Club in order to allow the horse
to race. MKenna agreed to train Splashing Wave at her own
expense and then race the horse. Any expenses MKenna incurred
were to be paid out of Splashing Wave’s wi nnings, wth any anount
| eft after expenses to be split equally between MKenna and
Pandora Farnms. The agreenent stated that, if the horse were
sol d, McKenna woul d get a 10% comm ssi on.

McKenna and Merritt, acting for Pandora Farns, |ater
entered into a | ease agreenent, signed May 1, 2008, but effective
retroactively as of January 1, 2008, for Splashing Wave, which in
the interimhad been registered with the Jockey C ub under the
name “Wave Warrior.” Def. Hearing Ex. 4. This |ease for
Spl ashi ng Wave had the sane essential terns as the letter
agreenent and was for a termof four years, with a term nation
date of May 1, 2012.

According to the deposition testinony of Katherine
McKenna, admtted into evidence at the hearing, MKenna took
possessi on of Splashing Wave in Decenber 2007. In February 2008,
McKenna had the horse gel ded. MKenna obtained Merritt’s
perm ssion before having the horse castrated. She called Merritt
and told her that the horse was unrideabl e because he woul d “hop

up and down and try to nount the other horses.” MKenna told



Merritt that she feared that the horse was going to “flip over
and kill hinself and the rider that was on hinf and told Merritt
that she felt it was necessary to have the horse gelded. Merritt
responded by telling her to “do [her] best.” The horse was

gel ded and subsequently devel oped an infection that required a

ni ne-day hospitalization. MKenna paid all the costs for the
gel di ng and the subsequent nedical treatnent and hospitalization.
McKenna Dep. at 12, 18-20, 34; Med. Records, R&R Hearing Exhibit
5.

McKenna trai ned Splashing Wave and entered himinto
races. Sone of these races were “claimng races” or “stakes
races” in which, as a condition for entering the race, each horse
is avail able for purchase for a “claimng price.” MKenna
entered Splashing Wave in claimng races in 2008 for which he was
given a “claimng price” of between $5,000 and $25, 000 and, as a
condition of entering those races, could have been purchased for
that price. MKenna testified that, from her past experience,
she did not believe Splashing Wave woul d be cl ai nred by anyone,
and he was never clained. MKenna also testified that she did
not tell Merritt that she was entering Splashing Wave in claimng
races. MKenna Dep. at 41-46, 77-78; 6/4/09 Tr. at 46-47, 92.

In Cctober 2008, after the notion for contenpt was
filed, McKenna returned Splashing Wave to Merritt and term nated

her | ease for the horse. McKenna testified that she was unawar e



of the notion for contenpt when she decided to return the horse.
She testified that Splashing Wave had developed a leg injury in
Cct ober 2008 that required himto take a “vacation” of |onger
than a nonth. By that tinme, MKenna had spent over $17,000 nore
i n expenses for the horse than the horse had earned in w nnings.
She returned the horse because she could no |longer afford to take
care of him MKenna Dep. at 24-25, 29, 52-53, 60-64, 75-76;
6/4/09 Tr. at 92-93.

In their opposition to the contenpt notion, the
def endants contended that they had given notice to R&R prior to
entering into the | ease wwth MKenna for Splashing Wave. The
def endants attached to their opposition a Decenber 19, 2007,
letter fromMerritt to her counsel asking counsel to forward the
contents to R&R's principals. Def. Ex. G° The letter states
that “in an effort to sell the horses,” Merritt will be entering
into agreenents to train and race sone horses, under which the
trainers wll pay all expenses, to be reinbursed out of race
W nni ngs, with any excess w nni ngs being divided equally between

the trainer and Pandora Farnms. The letter advises |Ira Russack,

5 The Decenber 19, 2007, letter was sent pursuant to an
order in the New York litigation requiring that Merritt, as
managi ng partner of the R&R-Merritt investnent partnerships
provi de 48-hour notice to R&R of any disposition of partnership
property. Merritt’s standard practice in sending such letters
was to address themto her counsel, to be forwarded to R&R, and
Merritt’s counsel confirmed that the letter was so forwarded.

6/ 4/ 09 Tr. at 80-81, 88, 92.



owner of R&R, that he wll have to get a racing license so that
t he horses can be raced. The Decenber 19, 2007, l|letter does not
specifically refer to the pinhooking horses at issue in this
l[itigation and the “horses” referenced in the letter could
i ncl ude ot her racehorses owned by the parties’ investnment
partnerships that are not at issue here.

At the hearing on the contenpt notion, the defendants
produced another letter fromMerritt, dated February 1, 2008,
whi ch directed her counsel to forward its contents to R&R' s
principals. Def. Ex. I. Merritt’s counsel confirnmed that the
letter was forwarded to R&R. The letter refers back to prior
| etters concerning the necessity of Ira Russack getting his
racing licenses “in order to race and sell horses that are
jointly owned.” The letter then specifically refers to the three
pi nhooki ng horses by nane and says that they “are anong the
horses that need to be raced.” The letter specifically nentions
that the two mal e pi nhooki ng horses, Splashing Wave and Manbo-
Janbo, may need to be gelded in order to allow themto be trained
for racing. The letter also says Merritt wll transfer these
horses into her nane to race them unl ess she hears from R&R and
says Merritt wll wait 48 hours before acting to allow R&R to
obj ect .

Based on these facts, the Court finds that defendants

Merritt and Mer-Lyn have not acted in contenpt of the Court’s



Order. The Order prohibits “selling or otherw se disposing” of
t he pi nhooki ng horses. Disposition is the “act of transferring
sonething to another’s care or possession, esp. by deed or wll;
the relinquishing of property.” Black’'s Law Dictionary (8th ed.
2004) .

The gel di ng of Splashing Wave was neither a sale nor a
“di sposition” of the horse and so did not violate the terns of
the Court’s Order. R&R has provided no evidence to contradict
El i zabeth McKenna’'s testinony that the gel ding was done for the
safety of the horse, nor did R&R present any testinony to
substantiate its allegation that gelding Splashing Wave damaged
its value. Mreover, the possibility that Splashing Wave m ght
have to be gelded in order to be trained was expressly raised in
Merritt’s February 1, 2008, letter, forwarded to R&R, to which
R&R never responded. The gel di ng consequently cannot be the
basis for a finding of contenpt.

Kat heri ne McKenna’'s entering Splashing Wave into
“claimng races,” in which the horse would have been required to
be sold to any third-party who paid the claimng price, also
cannot serve as the basis for contenpt. Placing Splashing Wave
into such races arguably violated the Court’s Order because it
anounted to an irrevocable offer to sell the horse at a specified
price. The undisputed testinony of Katherine MKenna, however,

was that Merritt did not know that Splashing Wave was bei ng
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entered into such races. Absent any evidence that Merritt knew
of or acquiesced to Splashing Wave's participation in these
races, the races cannot serve as a basis for finding the

def endants in contenpt.

The only possible basis for finding the defendants in
contenpt is the | ease of Splashing Wave to Kat heri ne McKenna.
The four-year termof the | ease amobunted to a “di sposition” of
the horse prohibited by the terms of the Court’s April 14, 2006,
Order. The fact that Merritt provided notice of her
“di sposition” of the horse, and R&R s acqui escence to the
di sposition, mtigates strongly agai nst any finding of contenpt.
Merritt gave R&R notice that Splashing Wave m ght be transferred
to a trainer in the Decenber 19, 2007, and February 1, 2008,
letters forwarded to R&R. The February 2008 letter nade clear
t hat Spl ashi ng Wave and the ot her pinhooki ng horses were anpbng
the horses that Merritt intended to give to trainers to race at
the trainers’ expense, and the letter expressly notified R&R that
Merritt intended to transfer ownership of the horses in order to
allow themto race (although the ownership transfer contenpl ated
inthe letter was to Merritt and not to a trainer). The letter
asked R&R to respond in 48 hours, but, according to the evidence
at the hearing, R&R did not do so.

The fact that the | ease to McKenna was term nated and

the horse returned to Merritt and Pandora Farns al so strongly

11



wei ghs against a finding of contenpt. The purpose of civil
contenpt is to coerce the party to be sanctioned into conpliance
with a court order or to conpensate the conplainant for | osses

sust ai ned. Local 28, Sheet Mtal Workers’ Int’'l Assoc. v. EECC,

478 U. S. 421, 443 (1986). Here, the return of Splashing Wave to
Merritt’s possession neans that there is no need for contenpt
sanctions to coerce conpliance with the Court’s Order, and R&R
has provided the Court with no evidence that the val ue of
Spl ashi ng Wave has been inpaired from being trained and raced
whil e the horse was | eased to MKenna.

Wei ghing all these circunstances together, the Court
finds that R&R has not established by clear and convi nci ng
evi dence that the defendants are in contenpt of the Court’s Apri
14, 2006, Order. Although the Court does not approve of the
def endants’ conduct and believes that they shoul d have sought
approval of this Court before |easing Splashing Wave to a third
party, it does not find that their conduct rises to the |evel of
contenpt or warrants sanctions. |In reaching this conclusion, the
Court notes that any future failure by the defendants to abi de by

this Court’s Orders may not be viewed with the sanme | eniency.

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R & R CAPI TAL, LLC ) ClVIL ACTI ON
V.

LYN MERRI TT, et al . : NO 06- 1554

ORDER

AND NOW this 9th day of June, 2009, upon consideration
of the plaintiff’s Mtion for Contenpt (Docket No. 37), and the
responses thereto, and after a hearing held June 4, 2009, IT IS
HEREBY ORDERED, for the reasons set forth in a Menorandum of

today’s date, that the Motion is DEN ED
BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. MLAUGHLI N, J.




